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STATEMENT OF THE CASE 
Nature of the Case 
Joseph Anthony Thomas appeals his conviction on a jury's verdict finding 
him guilty of first degree murder in the strangulation death of his ex-wife Beth 
Irby-Thomas. Thomas asserts the district court erred in excluding testimony 
about the victim's past sexual conduct. 
Statement of Facts and Course of Proceedings 
The state charged Joseph Anthony Thomas with first degree murder for 
killing his ex-wife Beth Irby-Thomas by strangulation. (R., pp. 15-16.) A jury 
found him guilty. (R., p. 1246.) 
Thomas and Irby had divorced less than three years prior, after the birth 
of their second child. (Trial Tr., p. 862, Ls. 14-20.) Thomas lived with a 
girlfriend, Chandra, in Pullman. (Trial Tr., p. 392, Ls. 3-5; p. 953, Ls. 5-12.) Irby 
lived in Lewiston. (Trial Tr., p. 433, Ls. 6-10; p. 820, Ls. 22-23.) On April 30, 
2011, Thomas visited his friend, Guy Arnzen, who lived in Lewiston about a 
three-minute drive away from lrby's house. (Trial Tr., p. 390, L. 4 - p. 391, L. 1; 
p. 889, Ls. 8-9; p. 891, Ls. 6-21.) Thomas and Arnzen had been employed 
together for Nez Perce County and Nez Perce Tribal Police as peace officers, 
and had known each other for almost a decade. (Trial Tr., p. 388, L. 22 - p. 388, 
L. 22; p. 861, Ls. 14-17.) Thomas and Arnzen visited and had a couple drinks; 
then while Thomas texted on his phone, Arnzen fell asleep watching television. 
(Trial Tr., p. 398, Ls. 9-16.) Around 8:30 or 9:00 p.m., Arnzen woke up and 
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noticed that Thomas had left, then fell back asleep. (Trial Tr., p. 399, L. 24 - p. 
400, L. 3; p. 400, Ls. 23-25.) 
Arnzen was woken with a start some hours later by banging on the doors 
and windows that "sounded like a home invasion." (Trial Tr., p. 401, Ls. 4-9; p. 
403, Ls. 13-14.) Arnzen saw that it was Thomas and let him in. (Trial Tr., p. 
401, Ls. 9-12.) After some initial silence, Thomas told Arnzen that he had killed 
Irby. (Trial Tr., p. 401, Ls. 19-25; p. 402, Ls. 19-20.) Arnzen testified he did not 
believe Thomas at first, and asked him how he had done it. (Trial Tr., p. 402, Ls. 
22-25.) Thomas then told Arnzen he had strangled Irby. (Trial Tr., p. 403, Ls. 
13-14.) Arnzen recalled that Thomas said he "just couldn't take that shit 
anymore." (Trial Tr., p. 404, Ls. 18-20.) 
Arnzen testified he told Thomas that Thomas had just made him a 
witness, and advised Thomas to call the police. (Trial Tr., p. 403, Ls. 20-23.) 
Thomas said he needed cash, and Arnzen said he had $10 in his wallet. (Trial 
Tr., p. 404, Ls. 5-9.) Arnzen told Thomas that if he did not call police, then 
Arnzen would. (Trial Tr., p. 404, Ls. 13-14.) Thomas asked Arnzen to wait 
because he "wanted to say goodbye to the boys," who were at lrby's house. 
(Trial Tr., p. 404, Ls. 24-25; p. 405, Ls. 2-5.) As Thomas left, Arnzen called 911 
and reported what Thomas had told him. (Trial Tr., p. 923, Ls. 1-6; p. 405, Ls. 
10-20.) 
When police arrived at lrby's residence, Thomas was outside and the 
front door was ajar. (Trial Tr., p. 433, Ls. 15-20.) Officer Aubertin was the first to 
arrive at the scene. (Trial Tr., p. 433, Ls. 21-22.) Aubertin entered the house 
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and found Irby under a pile of blankets and pillows with her left hand palm-up in 
the air, and her face to the floor. (Trial Tr., p. 435, Ls. 6-11; p. 437, L. 25 - p. 
438, L. 7.) Aubertin saw that Irby had a belt around her neck that was extremely 
tight and took a few seconds to remove. (Trial Tr., p. 438, Ls. 10-13.) lrby's 
body was warm. (Trial Tr., p. 440, L. 24 - p. 441, L. 4.) Her airway was blocked 
with stomach contents that had compacted in her throat beneath the belt. (Trial 
Tr., p. 439, Ls. 8-11, 19-22; p. 460, L. 23-p. 461, L. 1.) 
Aubertin blew into I rby's mouth and massaged her throat to clear the 
blockage, finally ejecting "stomach contents, vomit, [and other] fluid." (Trial Tr., 
p. 440, Ls. 4-14.) Officer Thueson performed chest compressions on Irby, and 
noted that Irby wore a T-shirt that was pulled up over her breasts, but was still on 
her arms. (Trial Tr., p. 487, Ls. 9-11.) lrby's underwear, found around her left 
ankle, later tested consistent with the presence of urine. (Trial Tr., p. 487, Ls. 
13-14; p. 641, Ls. 19-21; p. 701, Ls. 17-19.) 
lrby's body was found on top of the long side of a crib. (Trial Tr., p. 488, 
Ls. 6-11; p. 502, L. 21 - p. 503, L. 5.) That crib piece matched other pieces 
found in the basement of lrby's house. (Trial Tr., p. 682, Ls. 13-19.) When later 
asked about the crib piece, Thomas testified he did not know how it got there. 
(Trial Tr., p. 999, Ls. 5-6.) Paramedics arrived and took Irby to the hospital 
where she was declared dead. (Trial Tr., p. 442, L. 13; p. 445, Ls. 16-24.) 
Meanwhile, Thomas was arrested, cuffed, and placed in back of a patrol car. 
(Trial Tr., p. 484, Ls. 16-17; p. 670, Ls. 11-15.) 
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Officers who were at the scene testified that lrby's house was 
meticulously tidied, except for the blankets and side of a crib near the couch 
where Irby was found. (Trial Tr., p. 698, Ls. 8-25.) A garbage bag found in the 
front passenger seat of Thomas's car contained a blood-stained pillow, two 
canisters of sanitary wipes with Mr. Yuck stickers on them, and several bloody 
sanitary wipes, many of which were pulled off in a long string rather than one by 
one. (Trial Tr., p. 688, Ls. 14-17; p. 702, Ls. 3-5, 14-23; p. 703, L. 2 - p. 704, L. 
14.) In the driver's seat of Thomas's car, police found two bags of baby wipes. 
(Trial Tr., p. 702, Ls. 5-6.) 
Toxicology reports indicated that Irby had been taking medications 
consistent with routine therapeutic use. (Trial Tr., p. 570, L. 16 - p. 571, L. 13.) 
Anesthesiologist Jennifer Souders gave her expert opinion that lrby's levels of 
medications and alcohol shown in her toxicology report were insufficient to have 
caused or contributed to lrby's death, or to have prevented Irby from protecting 
her own airway. (Trial Tr., p. 571, Ls. 4-13.) 
According to Thomas, he had left Arnzen's house the first time that 
evening after Irby texted saying it was okay to come over. (Trial Tr., p. 892, Ls. 
3-5.) Thomas said that he arrived around 8:30 or 8:40 p.m., and he and Irby 
roughhoused with the boys. (Trial Tr., p. 893, Ls. 10-21.) At one point, Thomas 
claimed that Irby and their older boy got bloody noses when their heads bumped. 
(Trial Tr., p. 862, Ls. 11-15; p. 897, Ls. 10-19.) Thomas testified that he took the 
boy to the bathroom and quickly got his nose to stop bleeding. (Trial Tr., p. 897, 
Ls. 22-24.) Thomas also testified that Irby cleaned up all the blood from where 
4 
the accident happened, then put the cleaning "stuff' and a bloodied pillow in a 
garbage bag, and set it by the door. (Trial Tr., p. 898, Ls. 7-20.) Thomas said 
they put the boys to sleep, then talked. (Trial Tr., p. 899, L. 20 - p. 900, L. 4.) 
Thomas testified that Irby asked him to leave at one point, when the 
conversation turned to his then-girlfriend and her then-boyfriend. (Trial Tr., p. 
900, Ls. 5-10.) But, Thomas said, they changed topic, so he stayed and they 
each had a glass of liquor he had bought at the liquor store. (Trial Tr., p. 900, 
Ls. 16-17.) According to Thomas, Irby "guzzled" her glass, re-filled it, then took a 
pill and threw up in the kitchen sink as well as in the garbage bag (with the 
pillow), before sitting back down to talk and drink some more. (Trial Tr., p. 902, 
Ls. 3-25.) 
Thomas testified that he and Irby began kissing and then had sex on the 
floor. (Trial Tr., p. 903, Ls. 6-12.) Thomas claimed that Irby removed his belt 
and placed it around her neck. (Trial Tr., p. 903, Ls. 8-9; p. 904, L. 25 - p. 905, 
L. 2.) Thomas said that he and Irby had had sex since their divorce, so this 
liaison was not particularly unusual, despite both being in other relationships. 
(Trial Tr., p. 920, Ls. 12-17.) 
According to Thomas, while they were having sex, Irby moved his hands 
up to her neck to encourage him to choke her, but he would not. (Trial Tr., p. 
905, L. 16 - p. 906, L. 6.) Thomas also said Irby pulled on the belt, "a little bit at 
a time." (Trial Tr., p. 906, Ls. 4-6.) Thomas testified that their encounter ended 
when Thomas ejaculated on lrby's leg, which Irby cleaned off with a wipe. (Trial 
Tr., p. 906, Ls. 18-25; p. 991, Ls. 6-17.) According to Thomas, Irby then began 
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masturbating, with the belt still around her neck. (Trial Tr., p. 907, Ls. 3-7.) 
Thomas testified that this too, was not unusual. (Trial Tr., p. 907, Ls. 8-11; p. 
907, L. 22 - p. 908, L. 21.) Thomas said he had seen Irby masturbate with items 
around her neck, including a belt, his neckties, and "the drapes or the sheer." 
(Trial Tr., p. 908, Ls. 11-22.) Thomas testified that, after he ejaculated, Irby 
joked that Thomas should leave since he was "done." (Trial Tr., p. 990, L. 20 -
p. 991, L. 2.) 
According to Thomas, he went to sleep in his car, and dozed for maybe 
10 to 15 minutes, but was bothered by his restless leg syndrome. (Trial Tr., p. 
880, Ls. 10-21; p. 911, Ls. 19-22.) Thomas testified that he went back into the 
house to see if he had any medication there. (Trial Tr., p. 912, Ls. 3-13.) When 
he entered the house, Thomas said he saw Irby face down on the floor. (Trial 
Tr., p. 912, L. 16 - p. 913, L. 3.) Thomas testified he went to turn her over and 
said she had the "death stare." (Trial Tr., p. 914, Ls. 1-6.) When asked why he 
did not attempt CPR as he had done many times as a police officer, or why he 
did not call 911, Thomas testified that he knew he "couldn't do anything," and 
that "she was gone." (Trial Tr., p. 1000, Ls. 15-23.) 
Sometime after midnight, Thomas called his sister with his cell phone. 
(Trial Tr., p. 616, Ls. 8-14; p. 920, Ls. 6-9.) He told her something bad had 
happened and asked her to come help with the boys. (Trial Tr., p. 617, Ls. 15-
18.) Thomas told her he would call back, but he never did. (Trial Tr., p. 618, L. 
19 - p. 619, L. 1.) Thomas testified that, until he "read some [discovery] papers," 
he did not remember making this call to his sister. (Trial Tr., p. 920, Ls. 7-9.) 
6 
According to Thomas, he went to Arnzen's and told him he had "found 
Beth and that she had been strangled." (Trial Tr., p. 922, Ls. 20-21.) Thomas 
denied telling Arnz~n that he had killed or strangled Irby. (Trial Tr., p. 923, Ls. 7-
10.) Thomas testified that he just wanted help from Arnzen for his boys, and that 
he recalled thinking, "I just needed some money for the boys for milk or juice ... 
because it was going to be such chaos .... " (Trial Tr., p. 922, L. 19 - p. 923, L. 
3.) After Arnzen said he would call 911, Thomas said he asked Arnzen to wait 
so he could get the boys out of the house, then he left. (Trial Tr., p. 923, Ls. 3-
6.) Thomas testified that he drove back to lrby's house, covered her body with 
blankets, and was trying to load the children into his car when police arrived. 
(Trial Tr., p. 923, L. 24 - p. 924, L. 12.) 
When interviewed, Thomas told police that Irby typically passed out from 
hydrocodone and other pills. (Trial Tr., p. 967, L. 15 - p. 968, L. 1.) Thomas 
also said that Irby has been with 20 to 25 different men, and implied her 
condition could be from a "meth head boyfriend." (Trial Tr., p. 962, Ls. 7-15; p. 
970, Ls. 4-18.) 
Before trial, the state sought to exclude evidence of lrby's prior sexual 
behavior. (R., pp. 323-26.) This evidence included testimony from lrby's then-
boyfriend, Jed Fischer, who had testified at the preliminary hearing that twice, 
Irby moved his hands to her throat during sex. (R., p. 361.) Also, lrby's friend 
since childhood, Karey Cannon, told Detective Fuentes that Irby said she liked to 
be "choked out" during sex, with hands, "no props." (R., p. 455.) A third 
7 
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potential witness, Laura, had been present during Cannon's conversation with 
Irby. (R., p. 456.) 
The district court ruled that expert testimony about erotic or autoerotic 
asphyxiation would be allowed at trial. However, the court determined that 
evidence of lrby's past sexual conduct would not be admissible unless the 
offering party established relevance. (R., pp. 616-17, 881-82.) Specifically, the 
court noted that there was no evidence that Irby was engaged in autoerotic 
asphyxiation at the time of her death. (Id.) Ultimately, the court allowed 
evidence of lrby's actions on the night in question, and her past acts of erotic 
asphyxiation involving use of objects. (R., pp. 1016-17.) 
Two experts offered testimony about erotic asphyxiation and autoerotic 
asphyxiation. (Trial Tr., p. 1075, L. 3-p. 1096, L. 10; p. 1185, L. 22-p.1232, 
L. 18; p. 1203, Ls. 1-2, 8-12, 13-15.) During the jury's deliberation, the jury 
asked the court if any evidence had been presented, other than through 
Thomas, that Irby was into autoerotic asphyxiation. (Trial Tr., p. 1368, Ls. 13-
15.) The court instructed the jury that jurors were to rely on their own memories 
regarding the evidence presented at trial. (Trial Tr., p. 1369, Ls. 7-12.) The jury 
returned a guilty verdict. (R., p. 1246.) Thomas moved for a new trial, which the 
district court denied. (R., pp. 1249-54.) After Thomas's judgment of conviction 
was entered, Thomas timely appealed. (R., pp. 1304-05, 1321-24.) 
8 
ISSUES 
Thomas states the issues on appeal as: 
1. Did the district court violate Mr. Thomas's constitutional right 
to present a defense in a meaningful manner by refusing to 
allow him to present evidence that would have supported his 
theory of the case? 
2. Did the district court err by excluding evidence and 
testimony from Jed Fischer, Karey Cannon, and Laura 
Schumaker that Ms. Irby-Thomas engaged in autoerotic 
asphyxia under the basis that the evidence was not relevant 
to the determination of Mr. Thomas' guilt even though his 
defense was that Ms. Irby-Thomas died while engaging in 
self [sic] autoerotic asphyxia? 
(Appellant's brief, p. 15.) 
1. 
2. 
The state rephrases the issues as: 
Has Thomas failed to show the district court erred or violated a 
constitutional right where the proffered evidence lacked relevance or 
probative value when weighed against its prejudicial effect? 
Even if the district court's ruling was in error, was such error harmless 
given the great weight of evidence supporting the jury's guilty verdict? 
9 
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A 
ARGUMENT 
I. 
Thomas Has Failed To Show The District Court Erred Or Violated A 
Constitutional Right Where The Proffered Evidence Lacked Relevance, Or 
Probative Value When Weighed Against Its Prejudicial Effect 
Introduction 
Thomas argues he was denied his constitutional right to present a 
meaningful defense when the district court disallowed testimony by Jed Fischer, 
Karey Cannon, and Laura Schumaker. (Appellant's brief, pp. 16-19.) According 
to Thomas, these witnesses' testimony was relevant to, and would have 
supported, his version of events. Under Idaho law, this Court should reject 
Thomas's argument. 
B. Standard Of Review 
"Constitutional issues are questions of law subject to free review by this 
Court." State v. Weber, 140 Idaho 89, 91, 90 P.3d 314, 316 (2004). However, 
the trial court has broad discretion in the admission of evidence, and its 
judgment will be reversed only when there has been a clear abuse of that 
discretion. State v. Perry, 139 Idaho 520, 521, 81 P.3d 1230, 1231 (2003). The 
constitutionality of the trial court's decision excluding evidence is also reviewed 
for an abuse of discretion. State v. Peite, 122 Idaho 809, 814-15, 839 P.2d 
1223, 1228-29 (Ct. App. 1992). 
C. Thomas's Proffered Testimony Was Appropriately Excluded 
A defendant has no constitutional right to present irrelevant evidence, and 
even relevant evidence may be excluded in certain circumstances. Peite, 122 
10 
Idaho at 814, 839 P.2d at 1228. The right to present a defense does not result 
in the admissibility of evidence; rather, trial courts retain wide latitude under the 
rules of evidence to limit a criminal defendant's ability to present evidence. Rock 
v. Arkansas, 483 U.S. 44, 55 (1987); Perry, 139 Idaho at 523, 81 P.3d at 1233 
(citing Chambers v. Mississippi, 410 U.S. 284, 302 (1973)) ("With the exercise of 
the defendant's right to present evidence, the rules of procedure and evidence 
must be complied with to assure both fairness and reliability in the ascertainment 
of guilt or innocence."). 
The determination of whether a defendant's rights have been violated by 
the exclusion of evidence at trial requires a two-part inquiry. State v. Self, 139 
Idaho 718, 722, 85 P.3d 1117, 1121 (Ct. App. 2003). The trial court first 
determines whether the offered evidence is relevant; absent relevance, there is 
no constitutional right to present the evidence. 19.:. ( citing Peite, 122 Idaho at 
814-15, 839 P.2d at 1228-29). If the evidence is relevant, the trial court then 
determines "whether prejudicial effect or other concerns outweigh the probative 
value of the evidence." 19.:. For this, the trial courts have broad discretion; the 
appellate court will only find a Sixth Amendment violation upon a conclusion the 
trial court abused its discretion. 19.:. 
1. The Proffered Testimony Was Not Relevant 
Evidence is relevant where it tends to prove the existence of a fact of 
consequence in the case, and has any tendency to make the existence of that 
fact more probable than it would be without the evidence. State v. Hocker, 115 
Idaho 544, 547, 768 P.2d 807, 810 (Ct. App. 1989). Here, the district court 
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correctly determined that evidence of lrby's prior sexual acts not involving "use of 
a rope, belt, tie, or other device" was not relevant. (R, pp. 1016-17.) Thomas's 
theory of the case is that Irby accidentally killed herself while masturbating by 
asphyxiation with Thomas's belt. (Appellant's brief, pp. 18-19.) The testimonies 
Thomas sought to introduce, by Jed Fischer, Karey Cannon, and Laura 
Schumaker, were that Irby liked to have a partner choke her during sex with his 
hands - "no props." (See R, pp. 361, 455-56.) The proffered testimonies do not 
pertain to the circumstances of lrby's death, which undisputedly involved 
strangulation with a belt. Further, the testimonies concerned choking by a 
partner during sex, and not self-asphyxiation as theorized by Thomas. Thus the 
testimonies were not relevant. 
2. The Preiudicial Effect Far Outweighed Any Probative Value 
Even if this Court were to find the proffered testimonies had relevance, 
the evidence was appropriately excluded under the second inquiry. Where 
relevant, evidence may still be excluded if its probative value is substantially 
outweighed by the danger of unfair prejudice, confusion of the issues, or 
misleading the jury. I.RE. 403. Evidence is unfairly prejudicial, thus subject to 
exclusion, where it "suggests decision on an improper basis." State v. Salazar, 
153 Idaho 24, 278 P.3d 426 (Ct. App. 2012) (citing I.RE. 403). 
Given the controversial nature of atypical sex acts, testimony that Irby 
enjoyed being choked during sex would confuse the issue before the jury. In 
12 
other words, evidence of proclivity to one type of "aberrant or deviant" sex act1 
improperly suggests proclivity to other aberrant or deviant sex acts, such as self-
asphyxiation while masturbating. The prejudicial effect of Fischer's, Cannon's, 
and Schumaker's cumulative testimonies outweighs their marginal - if any -
probative value. 
Notably, the trial court did allow Thomas to testify that Irby put Thomas's 
belt around her neck and pulled on it during sex, less than an hour before he 
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allegedly found her dead. (R., pp. 1016-17.) The trial court also allowed I 
Thomas to testify that he saw Irby choke herself with a tie and curtain drapes 
while masturbating in the past. (Trial Tr., p. 904, L. 10 - p. 906, L. 11; p. 908, 
Ls. 6-7, 11-22.) Further, Thomas was allowed to present experts' testimonies 
about autoerotic asphyxia. (See Trial Tr., p. 1075, L. 3 - p. 1079, L. 21; p. 1196, 
L. 1 - p. 1232, L. 10.) Accordingly, Thomas has failed to show he was denied 
the opportunity to present an adequate defense, or that the trial court otherwise 
abused its discretion in excluding testimony from Fischer, Cannon, and 
Schumaker. 2 
1 At trial, defense expert Gregory Wilson described erotic asphyxiation as 
"aberrant or deviant psycho norms." (Trial Tr., p. 1198, Ls. 10-13.) 
2 In the hearing on motion to exclude, the prosecutor also raised a hearsay 
objection. (10/31/11 Tr., p. 40, Ls. 2-3.) Although the trial court made no ruling 
on hearsay grounds the record supports the objection with respect to Cannon 
and Schumaker. (See R., pp. 455-56.) I.R.E. 801, 802. This Court can affirm 
on this alternate basis. State v. White, 102 Idaho 924, 925, 644 P.2d 318, 319 
(1982). 
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11. 
Even If The District Court's Ruling Was In Error, Such Error Was Harmless 
Given The Great Weight Of Evidence Supporting The Jury's Guilty Verdict 
Even if this Court finds the district court erred, and the testimonies of 
Fischer, Cannon, or Schumaker should not have been excluded, such error was 
harmless. "An error is harmless if the reviewing court is able to declare beyond a 
reasonable doubt that the error did not contribute to the verdict." State v. 
Marmentini, 152 Idaho 269, _, 270 P.3d 1054, 1057 (Ct. App. 2011) (citing 
State v. Perry, 150 Idaho 209, 219-220, 245 P.3d 961, 971-972 (2010)). In this 
case, the ample evidence of Thomas's guilt supports beyond a reasonable doubt 
that the jury would have returned a guilty verdict even if Fischer, Cannon, and 
Schumaker had been allowed to testify. 
Most damning was trial testimony and the recorded 911 call by Thomas's 
friend Guy Arnzen. Arnzen described Thomas as one of his best friends, with 
whom he had been employed as a peace officer. (Trial Tr., p. 389, L. 22.) The 
record revealed no reason for Arnzen to lie. And in Arnzen's 911 call 
immediately after Thomas left his home, he reported that Thomas admitted he 
killed his wife by strangling her. (State's Exhibit 1 (CD recording of 911 Call).) 
Arnzen's testimony at trial was consistent with his 911 call. (Trial Tr., p. 402, L. 
19 - p. 403, L. 14.) Arnzen also testified that Thomas asked him to wait so he 
could say goodbye to his boys. (Trial Tr., p. 404, Ls. 24-25.) Thomas's 
assertion that Arnzen misheard him - that Thomas merely said Beth had been 
strangled - is self-serving and lacking credibility given Arnzen's law enforcement 
background. (Trial Tr., p. 922, Ls. 20-23.) Arnzen testified he then urged 
14 
Thomas to turn himself in, or Arnzen would call 911. (Trial Tr., p. 403, Ls. 20-
23.) 
Thomas's own testimony aided the prosecution more than the defense. In 
simple terms, it was inconsistent with other evidence. Thomas claimed Irby 
threw away a pillow because she got blood on it; but lrby's mother testified - and 
Thomas confirmed - that the pillow was special to her. (Trial Tr., p. 785, L. 25 -
p. 786, L. 5; p. 898, Ls. 13-14.) Thomas claimed he and Irby had glasses of 
drinks that night, just before having sex, and before Irby died. (Trial Tr., p. 901. 
Ls. 15-19.) But according to officers observing the crime scene, "all the dishes 
had been done," there was "[n]othing on the countertop," and "everything was 
just very, very clean and orderly in the house." (Trial Tr., p. 698, Ls. 8-21.) 
Thomas claimed Irby kept wipes all around the house, and used them to clean 
up her own blood after roughhousing with the kids, as well as to clean Thomas's 
semen from her leg after sex. (Trial Tr., p. 991, Ls. 5-17.) But officers at the 
crime scene mentioned no containers of wipes; a garbage bag found in 
Thomas's truck had at least two containers of wipes, supporting the inference of 
efforts by Thomas to clean a crime scene. (Trial Tr., p. 703, L. 2 - p. 704, L. 14.) 
When officers found Irby, her body was lying on a length of crib and under 
a pile of blankets. (Trial Tr., p. 488, Ls. 5-16.) Thomas had no explanation for 
how the fength of crib got there, and said he did not notice it while they were 
having sex. (Trial Tr., p. 999, Ls. 3-6.) Thomas testified he left Irby masturbating 
while he slept in his truck for 15-20 minutes before re-entering the house for 
restless-leg-syndrome medication. (Trial Tr., p. 880, Ls. 10-21; p. 911, Ls. 19-
15 
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22; p. 912, Ls. 3-13.) Following Thomas's theory of events, Irby had 15-20 
minutes to stop masturbating, tidy the house, place the side of crib on the floor 
and lie down on top of it, then strangled herself with Thomas's belt, which had an 
easy-release design. 3 
Thomas's behavior after the police arrived also supports the jury's verdict. 
Aware that he was likely being videotaped in the patrol car after his arrest, 
Thomas said something to the effect that he came over and found Irby passed 
out. (Trial Tr., p. 946, Ls. 7-25; p. 961, Ls. 1-11.) But at trial, he testified that he 
could tell Irby was dead when he found her. (Trial Tr., p. 914, Ls. 1-6.) Also in 
the video recording, Thomas talked about meth head boyfriends. (Trial Tr., p. 
962, Ls. 7-15.) When later interviewed by Detective Fuentes, Thomas said he 
did not know "why she was laying there," but that "half this [police] department 
has been with her ... She's been with 20, 25 guys." (Trial Tr., p. 970, Ls. 4-18.) 
In sum, none of the evidence reasonably supports Thomas's version of 
events. The evidence is instead consistent with the prosecution's theory that 
Thomas strangled Irby, then tried to direct law enforcement's investigation 
elsewhere. The appellate record supports beyond a reasonable doubt that, even 
with testimonies by Fischer, Cannon, and Schumaker, the jury's verdict would 
have been the same: guilty. Accordingly, the Court should affirm. 
3 Thomas testified about the belt, if you run it through the buckle mechanism "it 
does not catch. It's not that kind of a buckle." (Trial Tr., p. 904, Ls. 13-17.) To 
remove it, you just "grab one end and pull it the opposite way and ... it's free." 
(Trial Tr., p. 904, Ls. 20-22.) 
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CONCLUSION 
The state respectfully requests that the Court affirm the judgment of 
conviction. 
DATED this 3rd day of July, 2013. 
~N~ 
Deputy Attorney General 
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